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STATEMENT 01 CASE 
On July 26, 1990, Niederhauser Ornamental and Metal Works 
Co., Inc., was assessed sales tax foi • materials i t had purchased 
for six contracts (R. 38.) The materials had been purchased 
Niederhauser withii I the state of Utah from, Utah vendors, (' 
2 6, ] 97.) The Tax Commission assessed the tax on Niederhauser 
b e c a u s e t h e y w e r e f hfj runsuirtpr I oi sale1- f <!>, | mrpnsc 1; ar-i a real 
property contractor. 
On August 22, 1992, Niederhauser filed a Petition for 
Redetei: mi nati oi I (R. " "" 
Oi :i May ] , • ' ^e matter was heard before the Uta: 
State Tax Commission. Transcript) The Tax Commission denied 
i: e J 1 e f s o u g 1 i !:  1: ;r N i * ' :; - :• • :•••': a u s e N :i ed e r h a u s e i: w a s a re a 1 
property contractor. ( . As a i: eaJ property contractor 
Niederhauser was the consumer of the goods and liable for sales 
t a x M . '• • • . " ' ' • , 
On January 3, 199 2, Niederhauser filed for Wi 1* of Review 
with the Utah Supreme Court (R. 23.) That case was poured over 
I 1 tn,j I uui'1 1 Appea J ,s ' . ) ' ' •' • 
DETERMINATIVE LAW 
1. Utah Adm i n Rule R865-19-58S. 
;
" "" . '•• - 2. Utal C< H le Ann <, ' W» ] ?» 1 U \ ( 1 9"J ," ) . ,:. .-
JURISDICTION 
Petitioner filed for review in the Supreme Court, uuuei. 
Utah Code Ann. § 78-2-2(4) this case was transferred to the Court 
of Appeals. 
ISSUES 
I. Whether the Tax Commission properly held 
Niederhauser liable for sales tax on personal property purchased 
from Utah vendors and used to construct real property improvements 
under "furnish and install" contracts it had with a general 
contractor who had contracted with an exempt entity? 
Standard of Review: The agency action should be reviewed 
for abuse of discretion. Utah Code Ann. § 63-46b-16(4)(h)(i) 
(1989). The Commission ruling was based in part on law and in part 
on fact. In ruling on such issues, the Commission must necessarily 
exercise a degree of discretion, and its ruling should not be upset 
unless it :'«? arbitrary ^r unreasonable. Chicago Bridge & Iron 
Company v. State Tax Comm'n, 196 Utah Adv. Rep. 18, 20 (Utah 1992). 
See also, Nucor Corp. v. Utah State Tax Comm'n, 1987 Utah Adv. Rep. 
17, 18 (Utah 1992); Morton International, Inc. v. Auditing Division 
of the Utah State Tax Comm'n, 814 P.2d 581 (Utah 1991). 
II. Whether the Tax Commission properly held 
Niederhauser liable for sales and use tax on personal property it 
used to construct a real property improvement as part of a "furnish 
and install contract," performed by Niederhauser and another entity 
in a joint venture? 
Standard of Review; The agency action should be reviewed 
for abuse of discretion. Utah Code Ann. § 63-46b-16(4)(h)(i) 
(1989). The Commission ruling was based in part on law and in part 
on fact. In ruling on such issues, the Commission must necessarily 
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exercise a degree of discretion, and its ruling should not be upset 
unless :i t i s arbitrary * unreasonable, Chicago Bridge & Iron 
Company v. State Tax Comm'j 1, J 9 6 Utah Ad\ Rep 3 8f 2 0 (Utah 1 992) 
See also, Nucor Corp. v. Utah State Tax Comm'n, ] 9 8? Utah A civ. Rep 
1 7 , ] 8 (Utah 1992); Morton International, Inc. v . Auditing Division 
ot the Utah State Tax Comm'n, 8J 4 P.2d 581 (U I .ah 1993 ) 
III. Whether the Tax Commission properly held that 
precedence in liability prevails over precedence ; . payment where 
Niederhausej : pa :i d t:a x to .Nevada, and : •: •*•;:.,-• -i t h o u g h t h e 
taxable transaction first occurred in Utah? 
Standard of Review: The agency action should - *- slewed 
for abuse of discretion. Utah Coie Anr. $ 'j3-46b-.; t)(h)(i) 
(1989). The Commission rul i: . was based :. ps: * or. *3TA an ' • ;;ar* 
o n f a ct. in ruling on such : ' ! . f - : 
exercise a degree ot discretion, .; ;t^ ruling should not : t- i;b^ 
unless :i t i s arbitrary or unreasonable Chicago Bridge & Iron 
Company v. State Tax Comm i i , ] 9 6 Utah I \ d > I l€ ;p ] 8
 # 2 0 (I Ital :i 1 9 9 2 ) 
See also, Nucor Corp, v. Utah State Tax Comm'n, 1987 Utah Adv. Rep, 
! ' „ 1 ii ( Utah 19 92); Morton International, Inc. v. Auditing Division 
nt the Utah State Tax Comm'n , H I 4 !»'" 2\ 1 T> H I ( 111 .ill 1 c'":' 1 ) . 
STATEMENT OF FACTS 
During the audit period, Niederhauser contracted six 
t inipfi Two i initial fs UI<IH tm .vuk mi ijlf- Temples, run Ui:L Mer 27, 
1 36, Niederhauser contracted with Zwick Construction for work on 
the Portland, Oregon LDS Temple. (R. 39-44.) Niederhauser "is a 
3 
Utah Corporation which fabricates miscellaneous metal and steel 
structural items such as staircases and railings." (R. 10-) Zwick 
was the general contractor for the Portland Temple. (R. 39.) 
Niederhauser contracted to furnish Zwick with steel items, and 
"install" them. (R.39.) 
Niederhauser "subcontracted the installation to another 
company." (R. 17.) However, Niederhauser was still obligated to 
install the steel. (Tr. 34, 37, 44-45.) All purchase orders and 
payments came through Zwick, not the LDS church. (Tr. 16, 37.) 
On November 17, 1986, Niederhauser contracted similarly 
with Hogan & Tingey Construction for work on the LDS Las Vegas, 
Nevada Temple. (R. 53-57.) Niederhauser agreed to furnish and 
install steel. (R. 57.) However, it likewise did not install the 
steel. It contracted with another entity to instcill it. (Tr. 21.) 
Niederhauser was still contractually liable to perform the 
installation. (Tr. 34, 36-37.) 
During the tax audit period, Niederhauser contracted 
four additional times. (R. 58-101.) Although not with religious 
entities, these contracts were similar to the two already 
discussed. Niederhauser contracted with a general contractor, (R. 
58, 59, 71, 80), the job sites were outside of Utah, (lei.) and 
Niederhauser was required to furnish and install steel. (Tr. 36, 
37, R. 39. ) 
Of these four contracts, one contract was different. 
Niederhauser had entered into a joint venture with another entity 
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vhei. I. - initially entered its work bid with the general contractor, 
(R.
 ; It was a contract to bu i I d a Ran tacia Hotel Ni ederhausea : 
prov-ujtrd part of the steel and the other entity installed it. M 
However, Niederhauser was still contractually 1 lable for 
installation. (k. ) Tfujy alone f iqrieil I taj i unl.rat t.. (Tr 
41 , R 79. ) 
For . . -: i.s contracts, Niederhauser purchased the steel 
in Utah : * • => , 1: .ax-exei np !: I t: w as • :ie] I v ered tc: » 
Niederhauser *•-. : a: (R. 1 5-] 6
 # 19 7 ; see also Peti tioner' s 
Opening Brief at * 
• :;: cc i I11: act s , NI ederhausei: pa I d sales tax 
to Nevada. 
The Auditing Division assessed sales tax on al 3 purchases 
for t.lie?se EII • »\>nl lartr Ni edei'l'iausei nrgueei that the mater i a l s 
purchased for the L.D.S temple contracts were tax exempt resales to 
exempt entities. (R. 179.) The Tax Commission found: 
With respect to the Petitioner's argument that 
the temple projects were actually sales to 
religious entities, the Tax Commission finds 
the Petitioner's argument to be without merit. 
While .1 t i s true that the owners of the 
buildings were religious entities, that fact, 
in and of itself, does not require a finding 
that those entities were the purchasers of the 
raw steel that was used to fabricate the 
finished products, nor does it mandate a 
finding that the Petitioner acted as the agent 
for the entities in purchasing the raw 
materials. Simply stated, there is ~ thing in 
the record to justify such a findir 
/R. 14-15. ) 
Petitioner also argued that the steel it purchased from 
Utah vendors and attached to real property outside of Utah was tax 
exempt because the transactions involved interstate commerce. (R. 
183.) The Commission found: 
The Commission also rejects the Petitioner's 
contention that the transaction involved 
interstate commerce because the goods were 
shipped out of state and installed in Nevada. 
The Petitioner argues that because the items 
were destined for out of state job sites, the 
raw materials purchased by the Petitioner were 
not "consumed" within the state of Utah, but 
rather, were "consumed" in Nevada. 
Again, the Petitioner misunderstands the 
nature of the transaction taking place, which 
is subject to tax. Here the transaction that 
is taxable is the sale of the raw materials 
from Utah vendors to the Petitioner. That 
transaction occurs within the stat€>, and 
because the Petitioner is a real property 
contractor, the items are thus subject to tax. 
(R. 15-16.) 
Niederhauser argued that because the entity involved in 
its joint venture for work on the Ramada Hotel had installed the 
steel, Niederhauser was not liable for the tax because a resale had 
occurred. (R. 185.) The Commission found: 
While it may be true that the parties to the 
contract fully anticipated the Petitioner to 
subcontract out its obligations regarding the 
installation of the materials, nevertheless, 
the Petitioner was ultimately responsible for 
the failure of any of its subcontractors to 
meet those obligations. Because of the 
ultimate responsibility of the Petitioner to 
ensure the installation of the materials in 
question, the Petitioner functioned as a real 
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property contractor, thus making it liable for 
payment of the appropriate sales tax due. 
(R. 16-) 
SUMMARY OF ARGUMENT 
I. AS A REAL PROPERTY CONTRACTOR 
PETITIONER CONSUMED THE MATERIAL. 
THUS, IT MADE NO TAX-EXEMPT RESALES 
TO A RELIGIOUS ORGANIZATION. 
Under Utah Admin. Code R865-19-58S, Niederhauser is 
liable for taxes on personal property it consumed as a real 
property contractor. "A real property contractor is treated as a 
consumer for sales tax purposes." 196 Utah Adv. Rep. 18, 20 (Utah 
1992). The Utah Supreme Court has held that a contractor uses or 
consumes materials "by incorporating them as one of many units 
which go to make up buildings, structures, or roads . . . and not 
for reselling them as such in their original form, but for the 
purpose of changing their very nature from personal to real 
property. . . ." 802 P. 2d 715, 718. Niederhauser is a real 
property contractor. It contracted to furnish and install 
miscellaneous metal and steel items such as staircases and 
railings. 
Niederhauser seeks an exemption for sales to a religious 
organization. The taxable transaction here is the sale from Utah 
vendors to Niederhauser, not to religious institutions. Because 
Niederhauser is the consumer of these materials. 
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II. NO RESALE OF MATERIALS OCCURRED SO NIEDERHAUSER IS 
ULTIMATELY RESPONSIBLE FOR TAX ON THE MATERIALS 
CONSUMED IN ITS JOINT VENTURE. 
Niederhauser contends that because it did not attach the 
materials at the construction site of the Ramada Hotel it is not 
liable for sales taxes. However, it fails to show that a resale 
ever occurred. Niederhauser was contractually liable to furnish 
and install the finished steel. This contract made Niederhauser 
liable to attach the property. By attaching the property, it is 
converted from personal property to real property. The Supreme 
Court has found that this qualifies as consumption or use by the 
contractor, making it liable for sales tax. 
III. NIEDERHAUSER IS NOT ENTITLED xO A 
CREDIT FOR SALES TAXES PAID TO AN-
OTHER STATE WHEN THE TAXABLE EVENT 
OCCURRED IN UTAH. 
A. There is no Interstate Commerce Violation 
Where the Transaction Occurs Within Utah 
and the Goods are Used Here. 
Niederhauser argues exemption from taxation under Rule 
R865-19-44S because these transactions were made in interstate 
commerce. See Petitioner's opening brief at 8-9. Niederhauser 
confuses the transaction that is subject to taxation. The taxable 
transfer was from Utah vendors to Niederhauser in Utah. Title to 
the goods passed to Niederhauser within the State. Niederhauser 
was a real property contractor. As a real property contractor, 
Niederhauser became liable for sales tax when it received 
possession and title to materials in Utah from Utah vendors. 
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B. Niederhauser's Reliance on the Wyoming Court in 
Sinclair State Pipeline for an Exemption for Tax 
Paid to Nevada is Contrary to the Utah Supreme 
Court's Decision in Chicago Bridge and Iron. 
Niederhauser argues it should receive a credit for taxes 
paid to Nevada. The taxable transaction is the sale of goods from 
Utah vendors to Niederhauser. Because Niederhauser is a real 
property contractor, the goods were consumed within Utah. In 
Chicago Bridge & Iron, the Court upheld the Tax Commission by 
relying on Article V. of the Multistate Tax Compact. When the Utah 
Legislature enacted the compact into law, its specified purpose was 
equitable apportionment, uniformity, and taxpayer convenience. For 
these reasons, Niederhauser's argument must be rejected. 
ARGUMENT 
I. AS A REAL PROPERTY CONTRACTOR 
PETITIONER CONSUMED THE MATERIAL. 
THUS, IT MADE NO TAX-EXEMPT RESALES 
TO A RELIGIOUS ORGANIZATION. 
The focus of this appeal is the taxation of materials 
purchased by Petitioner to be converted by it into real property. 
The Utah Supreme Court in Tummurru Trades v. Tax Comm'n, 802 P.2d 
715 (Utah 1990) explained why a business that purchases materials 
that are later converted to real property is liable for sales tax. 
Utah law had long held that sales tax is levied on the ultimate 
consumer. 802 P. 2d 715, 718; see also Utah Code Ann. § 59-12-
103(1)(a & 1)(1992). The Court reasoned that consumed or used 
"express the same meaning - - to make use of, to employ, and does 
net necessarily mean the immediate des* rtion or extermination or 
9 
change in form of the article or commodity." 802 P.2d at 718 
(quoting Utah Concrete Products v. Tax Comm'n, 125 P.2d 408, 410 
(Utah 1942). "In effect, a real property contractor is treated as 
a consumer for sales tax purposes." Chicago Bridge & Iron Co. v. 
Tax Comm'n, 196 Utah Adv. Rep. 18, 20 (Utah 1992). 
The Tummurru Court relied on Utah Concrete Products to 
conclude that a contractor uses or consumes materials "by 
incorporating them as one of many units which go to make up 
buildings, structures, or roads . . . and not for reselling them as 
such in their original form, but for the purpose of changing their 
very nature from personal to real property. . . . " 802 P.2d 715, 
718. Based on this, the Court found that "because Tummurru took 
possession of the items within the state of Utah and title passed 
within the state, it became the ultimate consumer for sales tax 
purposes. . . . " J[cl.
 at 719. 
Another reason that tax is imposed on the real property 
contractor is "that materials which are purchased and then 
converted into real property would escape the sales tax because a 
sales tax is not imposed on the sale of real property. . . even if 
a real property contractor incorporates the materials into real 
property in another state, the purchase in Utah of these materials 
is still taxable." Chicago Bridge & Iron, 196 Utah Adv. Rep. 18, 
20 (Utah 1992). 
Niederhauser is a real property contractor. It 
contracted to furnish and install miscellaneous metal and steel 
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items such as staircases and railings,1 Niederhauser does not 
argue that it is not a real property contractor.2 
Niederhauser seeks an exemption for sales to a religious 
organization. See Petitioner's Opening Brief at 12-16.3 It sub-
contracted to perform work on both the Las Vegas and Portland LDS 
Temples. Both of these contracts were to furnish and install real 
property fixtures. (R. 39, 57.) Niederhauser received the 
materials in Utah. (R. 15-16, 197; Petitioners Opening Brief at 7 
f 8.) Under Tummurru, Niederhauser consumes these materials when 
title passes. 802 P.2d 715, 718. A resale is never made because 
Niederhauser is a real property contractor. Accordingly, the 
transaction is taxable. 
Even if these sales were direct to a religious 
organization, and not to the two general contractors, Utah Admin. 
Rule R865-19-58S(A)(4)(emphasis added) provides: 
1
 (R. 10, 14, 19, 34, 37, 44-45, 57-101) 
2
 Except for a single contract it performed in a joint 
venture. That contract is discussed below. 
3
 Niederhauser relies on Scotsman MFG. G. Inc. v. State, 808 
P. 2d 517, 521 (Nev. 1991) in support of it's exemption. That case 
involved the U.S. Supreme Court's complex Supremacy Clause analysis 
for State sales or use tax. Ld. at 518. In reaching it's decision 
in Scotsman, the Nevada Supreme Court relied on the U.S. Supreme 
Court decision in United State v. New Mexico, 455 U.S. 720 (1982). 
That case was argued by Niederhauser below, but has been abandoned 
on appeal. (R. 179). Even if there were a Supremacy Clause issue 
here, the Court in New Mexico disallowed the claimed exemption 
because "the property is being used in furtherance of the 
contractors essentially independent commercial enterprise." 455 
U.S. 742. Niederhauser is also engaged in its independent 
commercial enterprise. Hence, no exemption my be given. 
11 
4. Sales of materials to religious or chari-
table institutions and government agencies are 
exempt only if sold as tangible personal 
property and the seller does not install the 
material as an improvement to realty or to use 
it to improve real property. 
The rationale for this rule is in Utah Admin. Rule R865-
19-58S(A)(1): 
The person who converts the personal property 
into real property is the consumer of the 
personal property since he is the last one to 
own it as personal property. 
Accordingly, the Tax Commission's rule mirrors the Supreme Court's 
analysis in Tummurru: the real property contractor is the user or 
consumer, and is liable for sales tax. Niederhauser was the 
consumer of purchased materials v*rien title passed to it, because it 
converted them to real property. Thus, the Tax Commission's 
holding was correct. 
Niederhauser argues that Utah Admin. Rule R865-19-58S is 
inconsistent with Utah Code Ann. § 59-12-104 (8) (1992) . See 
Petitioner's Opening Brief at 12-16. However, that statute deals 
with sales "to or by" religious institutions. The taxable 
transaction here is the sale from Utah vendors to Niederhauser, not 
to religious institutions. Because Niederhauser is the consumer of 
these material under Tummurru, no resale occurs. The rationale in 
the Commission rule mirrors the Supreme Court's rationale in 
Tummurru and Chicago Bridge & Iron. Niederhauser has misunderstood 
which transaction is taxed. 
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II. NO RESALE OF MATERIALS OCCURRED SO NIEDERHAUSER IS 
ULTIMATELY RESPONSIBLE FOR TAX ON THE MATERIALS 
CONSUMED IN ITS JOINT VENTURE. 
Niederhauser contends that because it did not attach the 
materials at the construction site of the Ramada Hotel it is not 
liable for sales taxes. Petitioner's Opening Brief at 16-18. It 
contends that its partner in a joint venture* did the installation, 
qualifying Niederhauser for a resale exemption. (See Petitioner's 
Opening Brief at 10.) However, it fails to show that a resale ever 
occurred. Niederhauser was contractually liable to furnish and 
install the finished steel (R. 36-37.) This contract made 
Niederhauser liable to attach the property. By attaching the 
property, it is converted from personal property to real property. 
The Supreme Court has found that this qualifies as consumption or 
use, by the contractor, making it liable for sales tax. Tummurru, 
802 P.2d 715, 718; see also Chicago Bridge & Iron Co. v. Tax 
Comm'n, 196 Utah Adv. Rep. 18, 19 (Utah 1992) (Supreme Court 
upholds Tax Commission decision that Chicago Bridge & Iron "was 
liable for the payment of sales taxes for the purchase of steel 
materials from Utah vendors in those instances when Chicago Bridge 
& Iron was in fact obligated by a sales contract to install the 
tanks....") 
4
 As a joint venturer, Niederhauser would be equally liable 
for the actions of its coventurer. See Utah Code Ann. §§48-1-3.1, 
48-1-10 and 48-1-12 (1992). 
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If Niederhauser's analysis is adopted, any real property 
contractor could reap all the benefits of a furnish and install 
contract, and escape all tax liability, by hiring independent 
contractors to install the materials. There is no evidence that 
the materials were resold to the entity that installed it or that 
Niederhauser did not receive a portion or all of the proceeds from 
the installation. Therefore, Niederhauser is liable for sales tax. 
III. NIEDERHAUSER IS NOT ENTITLED TO A 
CREDIT FOR SALES TAXES PAID TO AN-
OTHER STATE WHEN THE TAXABLE EVENT 
OCCURRED IN UTAH. 
A. There is no Interstate Commerce Violation Where the 
Transaction Occurs Within Utah and the Goods are 
Used Here. 
Niederhauser argues exemption from taxation under Rule 
R865-19-44S because these transactions were made in interstate 
commerce. See Petitioner's opening brief at 8-9. Niederhauser 
confuses the transaction that is subject to taxation. The taxable 
transfer was from Utah vendors to Niederhauser in Utah. (R. 15-16, 
197.) Title to the goods passed to Niederhauser within the State. 
Niederhauser was a real property contractor. 
In Chicago Bridge & Iron Co. v. Tax Comm'n, 196 Utah Adv. 
Rep. 18 (Utah 1992 ) f the Utah Supreme Court denied Chicago Bridge's 
Claim to an interstate commerce exemption. .Id., at 21. The facts 
in Chicago Bridge & Iron are almost identical: 
Utah did not tax an out-of-state transaction 
or even a transaction that is in interstate 
commerce. See McLeod v. J.E. Pilworth Co. , 
322 U.S. 327 (1944). The transactions Utah 
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taxed were CBI's purchases of steel materials 
from Utah vendors. The transactions occurred 
solely within this state, and the goods that 
were subject to the transactions were all used 
within the state by the taxpayer. Utah did 
not tax the use of a particular product that 
was manufactured outside the state but used 
within this state, see, e.g., D.H. Holmes Co. 
v. McNamara, 486 U.S. 24 (1988), nor did it 
tax a sale in another state. The installation 
of the finished tanks in other states does not 
affect the local nature of the sales 
transactions, nor does it make CBI's purchase 
of materials in Utah subject to apportionment, 
even though CBI paid a use tax to the state 
where the tanks were assembled and installed. 
Id. : See also Tummurru Trades v. Tax Comm'n, 802 P.2d 715, 719 
(Utah 1990) (Tummurru, as a real property contractor, became the 
ultimate consumer for sales tax purposes when it took title and 
possession of goods in Utah from Utah vendors). 
As a real property contractor, Niederhauser became liable 
for sales tax when it received possession and title to materials in 
Utah from Utah vendors. Accordingly, the Commission's ruling was 
correct. 
B. Niederhauser's Reliance on the Wyoming Court in 
Sinclair State Pipeline for an Exemption for Tax 
Paid to Nevada is Contrary to the Utah Supreme 
Court's Decision in Chicago Bridge and Iron. 
Niederhauser argues it should receive a credit for taxes 
paid to Nevada. Petitioner's Opening Brief at 9-11. 
The Utah Supreme Court also addressed this issue in 
Chicago Bridge & Iron Co. v. Tax Comm'n, 196 Utah Adv. Rep. (Utah 
1992). In Chicago Bridge & Iron, CBI argued that the Commerce 
Clause of the United States Constitution was violated if Utah taxed 
15 
CBI, and CBI was subject to tax in a state where it installed metal 
tanks. The court rejected that argument, and reasoned: 
The transactions Utah taxed were CBI's 
purchases of steel materials from Utah 
vendors. The transactions occurred solely 
within this state, and the goods that were 
subject to the transactions were all used 
within the state by the taxpayer. Utah did 
not tax the use of a particular product that 
was manufactured outside the state but used 
within this state, see, e.g., D.H. Holmes Co. 
v. McNamara, 486 U.S. 24 (1988), nor did it 
tax a sale in another state. The installation 
of the finished tanks in other states does not 
affect the local nature of the sales 
transactions, nor does it make CBI's purchase 
of materials in Utah subject to the state 
where the tanks were assembled and installed. 
Id. at 21. 
Likewise, the taxable transaction is the sale of goods 
from Utah vendors to Niederhauser. Because Niederhauser is a real 
property contractor, the goods were consumed within Utah. 
Accordingly, on this point, Niederhauser is indistinguishable from 
Chicago Bridge & Iron. 
Niederhauser argues that the Commission misinterpreted 
Utah Code Ann. § 59-12-104(28) to allow taxation on transactions in 
Utah where taxes had already been paid to Nevada. Petitioner's 
Opening Brief at 9-11. 
In Chicago Bridge & Iron, the Utah Supreme Court upheld 
the rule that "precedence in liability shall prevail over 
precedence in payment." 196 Utah Adv. Rep. 18, 21. The Court 
relied on Article V of the Multistate Tax Compact: 
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Both Utah and California are members of the 
Multistate Tax Commission, and both have 
adopted the Multistate Tax Compact. Utah Code 
Ann. § 59-22-1 (1974 & Supp. 1985) (currently 
codified at Utah Code Ann. § 59-1-801 (1987)); 
Cal. Rev. & Tax. Code §§ 38001, 38006 (West 
1979 & Supp. 1992). Article V. of the Compact 
provides: 
Elements of Sales and Use Tax Laws 
Tax Credit 
1. Each purchaser liable for a 
use tax on tangible personal 
property shall be entitled to full 
credit for the combined amount or 
amounts of legally imposed sales or 
use taxes paid by him with respect 
to the same property to another 
State and any subdivision thereof. 
The credit shall be applied first 
against: the amcnt of any use tax 
due the State, and any unused 
portion of the credit shall then be 
applied against the amount of any 
use tax due a subdivision. 
Under this article, California, in imposing a 
use tax, must give credit against that tax for 
any Utah sales tax levied, since "precedence 
in liability shall prevail over precedence in 
payment." Resolution of Multistate Tax 
Commission (1980). Accordingly, the 
imposition of the Utah sales tax in this case 
should not result in double taxation. If it 
does, the remedy lies in the state that seeks 
to impose a tax having that effect. 
Although Nevada is not a member of the compact, public 
policy dictates that tax treatment should be equivalent for non-
member states. The taxable transaction first occurred within the 
state of Utah when Utah vendors sold materials to Niederhauser. It 
is only through Niederhauser's action taken after that transaction 
that Nevada seeks to impose a tax. Utah tax was due and owing at 
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the time the transaction occurred. A ruling to the contrary would 
allow a taxpayer to pick and choose the states that would receive 
tax revenues. It would also add unneeded complexity to the tax 
laws for a taxpayer to have a different set of state tax laws 
applying to transactions involving states that are not members of 
the Multistate Tax Compact. 
When the Utah Legislature enacted the compact into law, 
it specified its purpose: 
The purposes of this compact are to: 
1. Facilitate proper determination of state 
and local tax liability of multistate 
taxpayers, including the equitable 
apportionment of tax bases ar settlement of 
apportionment disputes. 
2. Promote uniformity or compatibility in 
insignificant components of tax systems. 
3. Facilitate taxpayer convenience and 
compliance in the filing of tax returns and in 
other phases of tax administration. 
Utah Code Ann. § 59-1-801 (1992). Niederhauser's reliance on 
Sinclair Pipeline is contrary to this legislative directive of 
equitable apportionment, uniformity, and taxpayer convenience. It 
is also contrary to the Utah Supreme Court's holding in Chicago 




For the foregoing reasons, the decision of the Tax 
Commission should be sustained. 
" 7 ^ DATED this day of December, 1992. 
OHN C. McCARREY 
ssistant Attorney General 
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BEFORE THE UTAH STATE TAX COMMISSION 
NIEDERHAUSER ORNAMENTAL & : 
METAL WORKS CO., INC., ) 
Petitioner, ) FINDINGS OF FACT, 
: CONCLUSIONS OF LAW, 
v- ) AND FINAL DECISION 
AUDITING DIVISION OF THE ) Appeal No. 90-1606 
UTAH STATE TAX COMMISSION, : 
Respondent. ) 
STATEMENT OF CASE 
This matter came before the Utah State Tax Commission 
for a formal hearing on May 1, 1991. Paul F. Iwasaki, 
Presiding Officer, heard the matter for and on behalf of the 
Commission. Present and representing the Petitioner was 
Craig F. McCullough, Attorney at Law. Present and representing 
the Respondent was John McCarrey, Assistant Attorney General. 
Based upon the evidence and testimony presented at the 
hearing, the Tax Commission hereby makes its: 
FINDINGS OF FACT 
1. The tax in question is sales tax. 
2. The audit period in question is October 1, 1986, 
through September 31, 1989. 
3. The Petitioner is a Utah corporation which 
fabricates miscellaneous metal and steel structural items such 
as staircases and railings. To accomplish this, the Pezitioner 
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takes the raw product or steel and fabricates the finished 
product. 
4. At issue in this case are six contracts which 
were entered into by the Petitioner during the audit period. 
5. Two of the contracts entered into by the 
Petitioner .nvolved work performed on the construction of 
temples owned by the Church of Jesus Christ of Latter Day 
Saints in Portland, Oregon, and Las Vegas, Nevada. In both 
jobs, the Petitioner acted as a subcontractor. That is, the 
Petitioner c^n^^rtec' with a general contractor to furnish the 
miscellaneous . eel items. Axso by the terms of the contract, 
the Petitioner was obligated to install those items. 
6. The Petitioner did not perform any of the 
installation work itself, however, subcontracted that work out 
to other companies. 
7. Two of the contracts in question during the audit 
period involved work performed by the Petitioner on two 
buildings owned by governmental agencies in Nevada. One of 
those involved work performed on the McCarren International 
Airport, owned by Clark County, Nevada. The other project 
involved work performed by the Petitioner on the Downtown 
Transportation Center building owned by the city of Las Vegas. 
8. On both jobs, the Petitioner contracted with a 
general contractor to perform the miscellaneous steel work and 
acted as a subcontractor. Also, on both of those jobs the 
Petitioner was obligated by the terms of the subcontract 
agreement to not only furnish the items required, but was also 
obligated to install the items. 
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9- In both jobs, the Petitioner subcontracted the 
installation portion of this obligation to other companies. 
10. On the fifth contract in question, the Petitioner 
entered into a joint venture with another company to gain a 
subcontract to perform structural steel work, including 
miscellaneous steel work for the construction of a hotel in 
Laughlin, Nevada. The Petitioner was awarded the subcontract. 
Pursuant to that subcontract, the Petitioner's partner on the 
joint venture did the structural steel work while the 
Petitioner fabricated the miscellaneous steel items. The 
installation of the items was performed by the Petitioner's 
partner in the joint venture. 
11. On the sixth contract in question, the Petitioner 
entered into a subcontract agreement with a general contractor, 
whereby the Petitioner agreed to furnish and install 
miscellaneous structural steel items in the construction of a 
hotel located in Las Vegas, Nevada. . Although obligated by the 
contract to install the items, the Petitioner subcontracted the 
installation portion of its obligations to another party. 
12. In the course of preparing the fabricated iterns, 
the Petitioner applies a prime coating of paint that is applied 
to the finished product to protect j.t from the elements. 
13. The paint purchased by the Petitioner is 
generally purchased in five gallon containers. The paint is 
then diluted with thinner so that the paint is sufficiently 
thin to be used through a sprayer. 
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14. Once applied to * n:rfBce, the thinner's presence 
in the paint evaporates, leaving only the solids present on the 
painted surface. The solids consist of pigment and resins. 
15. During the manufacturing process, specifically 
the welding process, the Petitioner uses gases such as argon 
and carbon dioxide. The purpose of the gases is to protect the 
weld metal from oxidation during cooling, or to stabilize the 
weld arc from jumping around. 
16. The argon and carbon dioxide used during the 
welding process do not become component parts of the finished 
product. 
17. The Pp-H.tioner paid sales tax to Nevada on 
property purchased and sold on four of the projects in question. 
CONCLUSIONS OF LAW 
The sale of tangible personal property to real 
contractors and repairmen of real property is generally subject 
to tax. 
Sales of materials and supplies to contractors for use 
in out of state jobs are taxable unless sold in interstate 
commerce as provided for by Rule R865-19-44S. (Utah Stare Tax 
Commission Administrative Rule R865-19-58S.) 
Property purchased for resale in this state, in the 
regular course of business, either in its original form or as 
an ingredient or component part of a manufactured or compounded 
product, is exempt from sales tax. (Utah Code Ann. 
559-12-104(28).) 
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Sale:: to tho state, its institutions, and its 
political subdivisions are exempt from sales tax. (Utah Code 
Ann. §59-12-104(2) . ) 
DECISION AND ORDER 
With respect to the work performed by the Petitioner 
on the six contracts in question, the Petitioner maintains that 
purchases of the raw material that it used to fabricate the 
final products are exempt under three theories: 
1. The materials used in the construction of the 
religious buildings were exempt as sales to religious c->; 
charitable organizations; 
2. The purchase of the materials used in the 
construction of the two government owned buildings were exempt 
as sales to governmental agencies; and 
3. Purchases of the materials used in the 
construction of the two hotels were exempt from sales tax as 
having been interstate sales or, alternatively, purchases made 
for resale. 
The Petitioner further argued that it was not a real 
property contractor, and thus, was not the ultimate consumer of 
the raw materials in question. 
With respect to the Petitioner's argument that the 
temple projects were actually sales to religious entities, the 
Tax Commission finds the Petitioner's argument to be without 
merit. 
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While it is true that the owners of the buildings were 
religious entities, that fact, in and of itself, does not 
require a finding that those entities were the purchasers of 
the raw steel that was used to fabricate the finished products, 
nor does it mandate a finding that the Petitioner acted as the 
agent for the entities in purchasing the raw materials. Simply 
stated, there is nothing in the record to justify such a 
finding. 
With respect to the Petitioner's argument that the 
governmental building projects in Nevada were actually sales to 
a governmental entity, and thus exempt from sales tax, the Tax 
Commission also finds such argument to be without merit. 
Section 59-12-104(2) of the Utah Code provides for the 
exemption from sales tax on those sales made "to the state". 
The state referred to is the State of Utah and does not extend 
to any other state. Therefore, the exemption upon which the 
Petitioner relies does not exist for states other than Utah. 
The Commission also rejects the Petitioner's 
contention that the transactions involved interstate commerce 
because the goods were shipped out of state and installed in 
Nevada. The Petitioner argues that because the items were 
destined for out of state job sites, the raw materials 
purchased by the Petitioner were not "consumed" within the 
state of Utah, but rather, were "consumed" in Nevada. 
Again, the Petitioner misunderstands the nature of the 
transaction taking place, which is subject to tax. Here, the 
-6-
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transaction that is taxable is the sale of the raw materials 
from Utah vendors to the Petitioner. That transaction occurs 
within the state, and because the Petitioner is a real property 
contractor, the items are thus subject to tax. 
Finally, with respect to the contracts, the Tc Litioner 
claims that it did not operate as a real property contractor. 
The Petitioner claims that the contractual provisions requiring 
them to install the products were placed in the agreement by 
the general contractor simply as a matter of convenience for 
the general contractor, and that the Petitioner itself was not 
required to personally install the items in question. 
While it may be true that the parties to the contract 
fully anticipated the Petitioner to subcontract out its 
obligations regarding the installation of the materials, 
nevertheless, the Petitioner was ultimately responsible for the 
installation of those materials, and was ultimately responsible 
for the failure of any of its subcontractors to meet those 
obligations. Because of the ultimate responsibility of the 
Petitioner to ensure the installation of the materials in 
question, the Petitioner functioned as a real property 
contractor, thus making it liable for payment of the 
appropriate sales tax due. 
Turning next to the Petitioner's argument that the 
welding gasses, paint thinners and solvents are exempt from 
sales tax as items which become an ingredient or component part 
of a manufactured product, the Tax Commission finds such 
-7-
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argument also to be without merit. The uncontroverted 
testimony of witnesses for both parties establish that neither 
the welding gasses nor the thinners and solvents become a 
component part or ingredient of the finished products. 
In its final argument, the Petitioner claims that 
credit must be given for sales tax paid to the state of Nevada 
for property purchased and sold in the McCarren Airport, 
Downtown Transportation Center and hotel jobs. Again, the Tax 
Commission rejects the Petitioner's contention. 
The taxes owed by the Petitioner were first due and 
owing to the state of Utah. The fact that the Petitioner 
mistakenly or inadvertently paid sales tax to Nevada does not 
relieve the Petitioner from its obligations to pay sales tax 
due to the state of Utah. Under such circumstances, the 
Petitioner must pay the sales tax to the state of Utah and 
request an appropriate refund or credit with the state of 
Nevada. This finding is in accord with the multi-state tax 
compact as adopted by Utah and codified as §59-1-801, Utah Code 
Ann., 1953, as amended. 
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Based upon the foregoing, the Tax Commission affirms 
the determination of the Auditing Division and denies the 
Petitioner's Petition for Redetermination. It is so ordered. 
DATED this tr day of X i v ^ ? / ^ * ^ 1991. 




S. Blaine Willes* 
Commissioner 
NOTICE: You have twenty (20) days after the date of the final 
order to file a request for reconsideration or thirty (30) days 
after the date of final order to file in Supreme Court a 
petition for judicial review. Utah Code Ann. §§63-46b-13(l), 
63-46b-14(2)(a). 
*Since the hearing on this case, Commissioner G. Blaine Davis 
has been replaced by S. Blaine Willes. Commissioner Willes has 
been duly advised of the facts and circumstances regarding "fHi^ 
case, and is qualified to sign this decision. • • • V > ^ ' % P \ 
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I hereby certify that I mailed a copy of the foregoing 
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Assistant Director, Auditing 
Heber M. Wells Building 
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Director, Auditing Div, 
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Salt Lake City, UT 84134 
John McCarrey 
Assistant Attorney General 
36 South State, 11th Floor 
Salt Lake City, UT 84111 
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R865-19-58S. M a t e r i a l s and S u p p l i e s Sold to 
Owners , Contractors and Repairmen of Real 
Property Pursuant to Utah Code Ann. Sections 
59-12-102 and 59-12-103. 
A. Sale of tangible personal property to real property 
contractors and repairmen of real property is generally 
subject to tax. 
1. The person who converts the personal property into 
real property is the consumer of the personal property 
since he is the last one to own it as personal property 
2. The contractor or repairman is the consumer of tan-
gible personal property used to improve, alter or repair 
real property; regardless of the type of contract entered 
into-whether it is a lump sum, time and material, or a 
cost- plus contract. 
3. The sale of real property is not subject to the tax 
nor is the labor performed on real property. For exam-
ple, the sale of a completed home or building is not sub-
ject to the tax, but sales of materials and supplies to 
contractors and subcontractors are taxable transac-
tions as sales to final consumers. This is true whether 
the contract is performed for an individual, a religious 
institution, or a governmental instrumentality. 
4. Sales of materials to religious or charitable institu-
tions and government agencies are exempt only if sold 
as tangible personal property and the seller does not 
install the material as an improvement to realty or use 
it to repair real property. 
B. If the contractor or repairman purchases all mate-
rials and supplies from vendors who collect the Utah 
tax, no sales tax license is required unless the contrac-
tor makes direct sales of tangible personal property in 
addition to the work on real property. 
1. If direct sales are made, the contractor shall obtain 
a sales tax license and collect tax on all sales of tangible 
personal property to final consumers. 
2. The contractor must accrue and report tax on all 
merchandise bought tax-free and used in performing 
contracts to improve or repair real property. Books and 
records must be kept to account for both material sold 
and material consumed. 
C. Sales of materials and supplies to contractors for 
use in out-of-state jobs are taxable unless sold in inter-
state commerce in accordance with Rule R865-19-44S. 
D. This rule does not apply to contracts whereby the 
retailer sells and installs personal property which does 
not become part of the real property. See Rules R865-
19-51S, R865-19-59S, and R865-19-78S for information 
dealing with installation and repair of tangible per-
sonal property. 
